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Passed by Shri Adesh Kumar Jain, Joint Commissioner (Appeals)

Arising out of Order-in-Original No. 04/GK/SUPDT/GST/2023-24 dated 28/07/2023
issued by The Superintendent, CGST Range-ll, Division- Kalol, Gandhinagar.

_ 3rdierRdT T ST TG TaT Name & Address of the Appellant / Respondent

Appellant Respondent

M/s Sunrise Stainless Private Limited, The Superintendent, CGST Range-ll,
118, G.1.D.C., Kalol, Gandhinagar, Gujarat, | Division- Kalol, Gandhinagar
382721

(A)
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way. -

(i)

National Bench or ReFional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

| i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the ApRellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee _and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the

amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation to which
the appeal has been filed.

i)}

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or

date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the website www.cbic.gov.in.
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ORDER-IN-APPEAL _ 7
Brief IFacts of the Case : _ : = % Aﬁ!',

_ M/s. Sunrise Stainless Pvt Ltd., 1/8, G.I.D.C, Kalol,
Gandhinagar, Gujarat-382721 (hereinafter referred as .%ppellant’) has filed
the appeal against Order-in-Original No. 04/GK/Supdt/GST/2023-24 dated
28.07.2023 (hereinafter referred as. ‘Impugned Order) passed by the
Superintendent, CGST, Range-II, Division - Kalol, Gandhinagar

Commissionerate (hereinafter referred as ‘Adjudicating Autherity’).

2(i). | Briefly stated the facts of the case is that t:he ‘Appellant’ is
holding GST Registration - GSTIN No.24AAPCS0726F11ZG has fiied the
present a;ﬁpeal on 03.10.2023. During the course of CERA Audit, it was
found that the appellant has carried forward CENVAT -credit amounting to
62,54,858/- under table 7(b) of TRAN-1. Further scrutiny of statement of
credit claimed uhder table 7(b) revealed that one invoice/Bill of Entry on

which amount of 7,57,595/- was taken, was recorded in the book of account

after a period of thirty days from the appeinted date.

2(ii). During the course of the scrutiny of the documents submitted
by the appellant, it was noticed that the appellant has recorded the

=@ T BN invoice/Bill of Entry on 24.08.2017 in their books of account, as per the

< CENI;M
o e,

‘has been allotted to taxpayers for recording of documents in their books of
accounts as per Section 140 (5) of CGST, Act 2017. Therefore, the appellant
irregularly carried forward the cenvat credit of Rs. 7,57,595/ : in Column (8)
in Table 7 (b) in GST TRAN-1 Form, filed by the appellant.

3. In view of the above, a SCN dated 05.04.2022 was issued.

Accordingly, the Adjudicating Authority has passed the. impugned order on

26.07.2023 and disallowed irregular carried forward of cenvat credit of Rs.
7,57,595/-, in TRAN-I under the provisions of Section 7 3(1) of the CGST Act
read with the provisions of Section 20 of the IGST Act; Confirmed the
demand of interest on Rs. 7,57,595/- under Section 50(1) of the CGST Act,
2017 read with the provisions of Section 20 of the IGST Act and confirmed
the penalty of Rs. 75,759/- under the provisions of Section 73(1) of the
CGST Act read with the provisidns of Section 122(2)(a) of the Act ibid and
Section 20 of the IGST Act on the demand of IGST, on the following grounds: .

- That the appellant had recorded the invoice/ Bill of Entry on 24.08.2017
in their books of account, as per the Column (8) in Table 7 (b) in GSTl
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TRAN-I form and took more than thirty days for recording of the
Invoice/ Bill of Entry in their bocks of account. Whereas, period of thirty

days has been allotted to taxpayers for recording of documents in their

- books of accounts as per Section 140 (5) of CGST, Act 2017;

Therefore, the noticee irregularly carried forward the cenvat credit of Rs.
7,657,595/~ in Column (8) in Table 7 (b) in GST TRAN-1 Form, filed by the

noticee,

that the noticee has contravened Section 140(5) of the Central Goocls
and Services Tax Act, 2017 and the ITC amounting to Rs.7,57,595/-
availed on the basis of the subject Bill of Entry in the TRAN-1 is

inadmissible;

that the noticee is also liable for interest on the amount of inadmissible
ITC utilized, under Section 50 (1) of the CGST Act, 2017 and also liable
for pehalty for~the said contravention under Section 122(2)(a) of the
CGST Act, 2017. o

Belng aggrleved ‘with the unpugned order dated 26, 07 2023 the

appellani has filed the present appeal on following grounds —

Confirming the demand merely by considering the date of Bill of Entry
and date on which transaction recorded in books of accounts by
completely ignoring the facts that assessment, examination and out of
charge order passed by the customs authority on 21/08/2017 then how
it can be recorded in the books of account within 30 days of appointed
day; | ‘ |

Confirming the demand despite the. Jact that first proviso of section
140(5) of CGST/SGST Act, 2017 empowers to the Commissioner to
extend the period of thirty 'days' by further period not exceeding tl’Lirty'
days on sufficient cause being shown. In this present situation to grant
extension is much needed requirement because on the Jace of records it

shows that since, out of charge order passed on 21/08/2017, extension

‘must be given,

Confirming the demand merely on procedural lapse, is urjustifiable ancl

bad in law and ultra vires to the object of implementing GST®

Conﬁrming the demand on the ground that the appellant had not

Julfilled the requirement of section 140(5) of CGST/SGST Act, 2017 by

- completely ignoring material fact that since, customs authority had not

given out of charge order within 30 days of appointed day how it can be

recorded in the boolks of account within that period;
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- Confirming the demand by completely ignoring that GST being new law
Jor everyone in the country, and this is the case of very nascent stage of
implementing GST where no one have sound knowledge of GST not even

with the government because every day they came up with new

circulars and notifications;

- Imposing interest and penalty where there is no payment of tax required

to be made,

In view of the above the appellant pray to quashed and set aside the order on

the grounds stated above.

Personal Hearing:

5. Personal Hearing in the matter was held on 14.12.2023 wherein
Mr. Punit Prajapati, CA and Mr.Keyur Kamdar, CA appeared on behalf of the

‘Appellant’ as authorized representatives. During P.H. they have submitted

that that thing is beyond the control of the taxpayer. He further reiterated -

the written submission and requested to allow appeal.

Discussion and Findings :

(. . I have carefully gone through the facts of the case

jailable on records, submissions made by the ‘Appellant’ in the Appeals

emorandum. In the instant case it is observed that the ‘Appellant’ has

TRAN-1. Further one invoice/Bill of Entry on which amount of 7,57,595/-
was taken, was recorded in the book of account after a period of thirty days

from the appointed date. Whereas, period of thirty days has been allotted "ﬁ'o

taxpayers for recording of documents in their books of accounts as’ péf

Section 140 (5) of CGST, Act 2017.

6(ii). A Show Cause Notice dated 05.04.2022 was issued to the
appellant in this regard. Thereafter, the adjudicating authority vide impugned

order dated 26.07.2023 has disallowed irregular carried forward of cenvat
credit of Rs, 7,57,595/-, in TRAN-I under the provisions of Section 73(1) of

the CGST Act read with the provisions of Section 20 of the IGST Act
alongwith interest and penalty. Transitional credit of Rs. 7,57,595/-, is

rejected on the ground that the appellant in one invoice/Bill of Entry on

which amount of 7,57,595/- was taken, was recorded in the book of account -

after a period of thirty days from the appointed date.

6(iii). In the instant case, it is observed that the appellant have
claimed the said ITC of Rs. 7,57,595/- on the receipt of Goods under Bill of
Entry No. 2064088 Dt. 12.06.201.7; The date of Bill of Entry was 12.06.2017;
The assessment Date of Bill of Entry was 19-08-2017; The Payment date of
Duties was 21.08.2017; The Examindtion of Goods was 21.08.2017; the Out

e “farried forward CENVAT credit amounting to 62,54,858/- under table 7(b) of "

At
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-

of Charge of Goods was done on 21.08.2017 and taken ITC in books of
accounts on 24.08.2017. A

7(i).. In view of above facts, I refer to provisions of Section 140(5) of

the CGST Act, 2017 relating to subject case which is as under: “
140 (5) A ijegistéred person shall be entitled to take, in his electronic creclit
ledger, credit of eligible duties and #uxes in respect of inputs or input services
received on or after the appointed day but the duty or tax in respect of which
has been paid by the supplier under the existing law, subject to the condition
that the invoice of any other duty or taxpaying document of the same was
recorded in the book's' of account of such person within a period of thirty days

Jrom the appointed day: '

- Provided that the period of thirty days may, on sufficient cause being shown,
be extended by the Commissioner for a further period not exceeding thirty
days: Provided further that said registered person shall furnish a statement, in
such manner as may be prescribed, in respect of credit that hgs been taken

under this sub-section.

8., . As per above statutory provisions, only in the case where the
duty on the go‘éds has been paid mnder the existing law and the goods have
not reached the factory before the appointed day, can come under the
purview of the said Section. In the instant case it is observed that the bill of
entry was assessed on 19.08.2017 and duty on the said goods was paid on -

21.08.2017 by the appellant and the goods were given out of charge on the

same day, though the duty paying document i.e. Bill of Entry No. 2064088 is
dated 12.06.2017. The said transaction was recorded in the books of
" account only on 24.08.2017 which is beyond the period of 30 days stipulated
under Sub Section 5 of Section '1.40 of the Act. As, period of thirty days has
been allotted to taxpayers for recording of documents in their books of
accounts as per Section 140 (5) of CGST, Act 2017. Therefore, it is observed
that the appellant has irregularly carried forward the cenvat credit of Rs.
7,957,595/~ in Column (8) in Table 7 (b) in GST TRAN-1 Form, filed by the
appellant. '

- 9, - However in the instant case, it is observed that the bill of entry
was assessed on 19.08.2017 and. Out of Charge of Goods was done on
21.08.2017 and taken ITC in books of accounts on 24.08.2017. Accordingly,
as per the provisions of Section 140(5) of the CGST Act, 2017, ie. “Provic‘led
that the period of thirty days may, on sufficient cause being shown, be
extended by the Commissioner for a further period not exceeding thirty days:

, Proyided further that said registered “person shall furnish a statement, in.

such manner as may be prescribed, in respect of credit that has been taken
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under this sub-section” the appellant had the opportunity upto 31.08.2017
to take, in his electronic credit ledger, credit of eligible duties and taxes in
respect of inputs or input services received on or after the appointed day,

however the appellant failed to do so

10. As appellate authority is a creature of the statute and has to act as
per the provisions contained in the CGST Act, therefore, I do not intend to provide '
any relief on this aspect at this stage. However, the appellant may avail re-coursé
of action as per the proviso of Section 140(5) of the CGST Act, 2017 within 60
days from' the receipt of this order and recovery proceedings will be kept in
abyance till the outcome of re-course of action as per the proviso of Section
140(5) of the CGST Act, 2017, if availed by the appellant.

STfteTeRaTt GTXT &1 ohi TS, STH e &T (A9 SUIH T o ﬁm‘wél
The appeal filed by the appellant stands disposed of in above terms.

/Wom

(Adesh Kumar Jain)
Joint Commissioner (Appeals)
Date:<3°.01.2024

Attested

o
;

(Sandheei' Kumar)
Superintendent (Appeals)

By RPAD.
To,

M / s. Sunrise Stamless Pvt Ltd.,
1/8, G.I.D.C, Kalol, Gandhmagar
Gujarat-382721. !

Copy_to:
The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

The Commissioner, CGST & C. Ex., Gandhinagar Commissionerate.

The Dy./Asstt. Commissioner, CGST, Division-Kalol, Gandhinagar.

The Dy./Asstt. Commissioner (R.R.A), CGST, Gandhinagar
Commissionerate. : .
The Superintendent, CGST, Ran e-II, Division-Kalol, Gandhinagar.

- The Superintendent (Systems), CGST Appeals, Ahmedabad.
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